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APPLICABLE STATUTES 


Seel ion .->01 (;i) (]>) (c) of tin' Labor-Management 

Reporting and Miselosure Act of Iflofl, As Anicndcd, Title V 
Safeguards for Labor Organizations, Fiduciary Respon¬ 
sibility of < Miicers of Labor Organizations provides that: 

Section .">01 (a) The officers, agents, shop stewards, and 
other representatives of a labor organization occupy posi¬ 
tions of trust in relation to such organization and its mem 
hers as a group. Il is, therefore, the duty of each such 
person, taking into account the special problems and func¬ 
tions of a labor organization, to hold its money and property 
solely for the benefit of the organization and its members 
and to manage, invest, and expend the same in accordance 
with its constitution and bylaws and any resolutions of tin' 
governing bodies adopted thereunder, to refrain from deal¬ 
ing with such organization as an adverse party or in behalf 
of an adverse party in any matter connected with his duties 
and from holding or acquiring any pecuniary or personal 
interest which conflicts with the interests of such organiza¬ 
tion, and to account to the organization for any profit re¬ 
ceived by him in whatever capacity in connection with trans¬ 
actions conducted by him or under his direction on behalf 
of the organization. A general exculpatory provision in 
the constitution and bylaws of such a labor organization or 
a general exculpatory resolution of a governing body pur¬ 
porting to relieve any such person of liability for breach of 
the duties declared by this section shall be void as against 
public policy. 

(b) When any officer, agent, shop steward, or represent¬ 
ative of any labor organization is alleged to have violated 
the duties declared in subsection (a) and the labor organ- 
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ization or its governing board or officers refuse or fail to 
sue or recover damages or secure an accounting or other 
appropriate relief within a reasonable time after being 
requested to do so by any member of the labor organization, 
such member may sue such officer, agent, shop steward, 
or representative in any district court of the United States 
or in any State court of competent jurisdiction to recover 
damages or secure an accounting or other appropriate relief 
for the benefit of the labor organization. No such proceed¬ 
ing shall be brought except upon leave of the court obtained 
upon verified application and tor good cause shown which 
application may be made ex parte. The trial judge may 
allot a reasonable part of the recovery in any action under 
this subsection to pay the fees of counsel prosecuting the 
suit at the instance of the member of the labor organization 
and to compensate such member for any expenses necessar¬ 
ily paid or incurred by him in connection with the litigation. 

(c) Any person who embezzles, steals, or unlawfully and 
will!ally abstracts or converts to his own use, or the use of 
another, any of the moneys, funds, securities, property, or 
other assets of a labor organization of which he is an officer, 
or by which he is employed, directly or indirectly, shall be 
fined not more than $10,000 or imprisoned for not more 
than live years, or both. 


APPLICABLE RESOLUTION NO. 201 (As Amended) 
STRUCTURE COMMITTEE 


W’ui'iu vs, A Committee on Structure In* authorized by 
tin' 15*71 Convention and he charged with the responsibility 
of iveoinnirnditur specific changes in strueture to the 1 U7.> 

(’om t i t ion. and 

\\ iikhkvs, Snell task eannot lie effectively undertaken un¬ 
less the ('oinniittee on Structure is specifically authorized 
as to the scope of its functions, operations and financial 
resources, and 

\\ iii kcas. In order for the Committee on Structure 1o 
etTeetively carry out its duties, it is imperative that ex¬ 
perimentation he allowed to test the desirability of pro¬ 
posed improvements in the Brotherhood structure. 

Tm iiiToin:. Be It Kksoi.vku, Th. . the 15171 Convention 
authorize the Committee on Structure as follows; 

1. I'mu limi s. The Committee shall be invested with the 
specific responsibility to investigate the forms and types of 
union structure in existence today; to solicit and receive 
suirm'stuni'- for improvement of our present structure from 
our membership and officers on a local, system, and national 
level, and to report to the next regular BKAC Convention 
with specific recommendations, based on its studies, for 
improvements of the basic structure of the IlllAC. 

s. ())>( ration.s. The Committee shall hold meetings, 
hearings, special investisjatious and any other related activ¬ 
ities as may be detuned appropriate by the Chairman or by 
a majority of the members of the Committee. 

.7. Fiiiaim s. The (Iraml Bodice will absorb the travel, 
jier diem, and other appropriate expenses as may be in- 
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curred by tin* Committee in tho pursuit of its assigned 
duties and responsibilities. 

TitF.RF.roRK, Be It Ft rtmkr Resolved, That such Com¬ 
mittee on Structure bo authorized by Convontion Action 
to rooonnnond to tho Executive Council, on a temporary ex¬ 
perimental basis, structural changes in subordinate units 
of the BE AC, which can only ho effected if the involved 
units accept these changes. Subordinate units shall also 
have the right to propose structural changes which, if ap¬ 
proved by the Committee and the Executive Council, may 
be implemented on an experimental basis; and 

Therefore, Be It Fi kther Rk.soi.vki>, That any success¬ 
ful experiment cannot be automatically accepted a> a per¬ 
manent change in the structure unless it is within the frame¬ 
work of the Constitution and approved In the next regular 
Convention; and 

Therefore, Be It Resolved, That the delegates here as¬ 
sembled instruct the International President to appoint a 
Structure Committee, consisting of a Chairman and not 
more than a total of twenty (120) members, chosen from 
various units and divisions of the Brotherhood, specifically 
Railroad, Canada, T.C., Express, Airlines and Allied Serv¬ 
ices, such Committee to be appointed with proportionate 
representation from the various divisions to undertake a 
complete study of the structure of our Brotherhood and to 
complete such a study prior to our next Quadrennial Con¬ 
vontion and submit its recommendations to the Inmrnu 
tional President and Executive Council, not loss than ninety 
(90) days prior to the convening of the next Quadrennial 
Convention, and that said report and recommendations be 
submitted to the Committee on Constitution and Laws. 
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For the Western District of New York State 


BRIEF OF APPELLEES 


Preliminary Statement 

Appellant is appealing from an order of District Judge 
John T. Curtin, entered in the United States District Court, 
Western District of New York on July 23, 1D74 which grant¬ 
ed appellees’ motion to dismiss the complaint in this action. 

Appellant did not olPain leave of the Court below be¬ 
fore commencing this action as he was requested under 
29 U.S.C. 501(b). 




In nn attempt to satisfy the requirement of - Jh F.S.O. 
• '01(h) that a union nioinhor request of his union tltat an 
action ho instituted and have that request denied as a con¬ 
dition to tile member himself brimdmr an action the appel¬ 
lant sent a letter to international President of BRAD. Mr. 

h. Dennis (see pane So of Appellant’s appendix). In 
that letter the appellant requested that an action be com¬ 
menced anainst the lnternatioiuil President himself and 
the Kxecutive I'outicil of BKAC for violations of l.S.t'. 
dOl(a) and (h). 

However, when this request was denied the appellant 
commenced this action against the union itself. H, .1, Devlin, 
\ ice President. kxpress Division, of BKAC, I., Dennis, 
International Pres’nlent ot BKAC, and (I. K. Steplu'iison, 
Secretary Treasurer, Kxpress Division of BKAC. 

It i- well settled that a union organization as such can¬ 
not be a defendant in an action under Section f>01. Only 
individuals can be named defendants under actions based 
on Section oOl. 

There was no request from the appellant that any action 
be commenced against either K. ,1. Devlin or (i. K. Stephen 
son. 


It should be noted, theretore. that the only person who 
could possibly have been a proper defendant was C. 1„ 
Dennis, and that is, of course, assuming that a cause of 
action could be found airainst him under Section aO 1. 

These facts reiiardiujr appellant’s complete failure to 
comply with the specific requirements of Section oO 1 rela- 


tive to eommenciny an action wore all hrouyht to the atten¬ 
tion of the Court below. However, the Court found no need 
to even refer to these facts and confined its decision to 
dismiss tin 1 complaint on other more serious and substantial 
grounds, to wit. that * * t lit* facts alleged by plaintiff do not 
thrive) rise to a loyally coyni/.able claim under 20 I'.S.C. 
Section dOl and its Judicial interpretation in this Circuit." 

Statement of Facts 

The Brotherhood of Railway. Airline and Steamship 
Clerks. Freight Handlers, Kxpress and Station Kmployees 
(BRAC) is an international union whose membership is in 
the main made up of employees of the railroad industry. 
How ever, a division of HR AC known as the Kxpress Divi¬ 
sion was established lony years ayo to spceilieally concern 
itself with the members of RRAC who were employed by 
the Railway Kxpress Ayency. The operations of the Rail 
way Kxpress Ayency are now carried on by RKA Kxpress, 
a corporation which maintains its principal otliee in New 
York City, but which has a nationwide express delivery 
operation. 

The Kxpress Division of BRAC was originally struc¬ 
tured to service between 40.000 and 7*0.000 members. Fn- 
fortunately, for a variety of reasons, the number of em- 
ployees of RKA Kxpress who are men ’ us of the Kxpress 
Division of BR’AC diminished drastically during tin* years 
, to a point where in 1074 the active membership of the 
Kxpress Division of BRAC was at a low point of between 
12,000 and 1.‘1.000. Including non active members, the num¬ 
ber in 1074 was approximately 20.000. 
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The approximately 13,000 Union members employed 
by REA Express were divided into 130 local lodges, and of 
these 10 lodges had below 50 members, 54 lodges had below 
100 members, and 70 lodges had below 150 members. 

Because of the drastic decline in membership of the 
Express Division of BRAO many of the 120 local lodges 
were having great difficulty in attempting to function 
properly in order to fully protect and represent the inter- 
ests of their individual members. Under tin 1 structure of 
tlic Express Division of BRAC prior to the restructuring 
in 1074 many local lodges were having great difficulty in 
carrying out their functions. 

In the 1071 Quadrennial Convention of BRAC, a resoln 
tion, known as Resolution Xo. 201, was duly adopted by the 
Convention. This resolution is fully set forth on pages 
R 77 and R 78 of the Appellees’ Appendix. Resolution Xo. 
201 authorized and provided for the restructuring of sub¬ 
ordinate units of BRAC and contained certain limitations 
for the protection of the subordinate units. The resolution 
established a Committee on Structure which was authorized 
to receive proposals of organizational structural changes 
from subordinate units of BRAC. 

Under the terms of Resolution Xo. 201, if a proposal 
was approved by the Committee on Structure and then 
approved by the Executive Council of BRAC, then the 
structural changes could be implemented on a temporary 
experimental basis; however, such changes in structure 
would not be deemed permanent changes unless approved 
by the next regular Quadrennial Convention of BRAC to 
be held in May 1075. One of the subordinate units of BRAC 
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which was given the right to propose structural changes 
to the Committee on Structure is the National Association 
of Express General Chairmen which operates under Article 
5 of the Protective Laws of BRAC. (This National Asso¬ 
ciation of Express General Chairmen is referred to in 
paragraphs 7, 9 and 10 of Appellant's Affidavit which ap¬ 
pears on page 11 of the Appellant’s Appendix and also on 
page 11-4 of Appellees’ Appendix.) 

After considerable study and analysis of the then ex¬ 
isting structure of the Express Division of BKAC by this 
subordinate unit, to wit, the National Association of Ex¬ 
press General Chairmen, adopted a restructuring proposal 
for the Express Division at a meeting held on May 2S and 
May 29, 1074. (The adoption of such proposal is referred 
to in paragraphs 0 and 10 of tin' Appellant’s Allidavit set 
forth on page 11 of the Appellant's Appendix. The min¬ 
utes of the meeting held on May 20, 1074 are printed on 
pages R-42 through R-47 of Appellees' Appendix.) 

In accordance with the terms of Resolution No. 201, the 
proposal for restructuring of the Express Division was 
then submitted to the Committee on Structure established 
by Resolution No. 201 for its consideration. 

The Committee on Structure did at a meeting held on 
July f>, 1974 approve the proposed plan of restructure of 
the Express Division by a vote of 12 to (The minutes 
of the meeting of the Committee on Structure are found on 
pages R 49 through R-iil of the Appellees' Appendix.) 

Following this approval by the Committee on Structure, 
the plan was submitted to the Executive Council of BRAC 
in accordance with the requirements of Resolution No. 201, 
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and it was du'y approved l\v tin 1 Executive Council as evi¬ 
denced by tin- latter of the International SecretaryTreas- 
urer dated .lane It*, lib I. (A copy ot which is lounil at 
pa ire R-f)d ot Appellee's' Appendix.) 

Following tin' approval by the Executive Council ot 
the proposed plan of restructurimr for the Kxpress division 
ot RE AC, all loeal lodire ollicers in tin 1 Express Division 
were ailvised by the International President. '1- Dennis, 
by letter dated dune Id. 1!• 7 1. a ropy of which appears on 
pajres E-oo and E bti of Appellees' Appendix, that the 
proposal for reorganization ot the Express Division which 
was proposed by the National Association ot Express (ten 
eral t'hainnen. approved b\ the Committee on Structure 
and thereafter approv ed by the I'.xeeutn e Council ot 
lib*AC. was processed throuirh llie organization in aeeord- 
anre with the terms and authority of Kesolutiou No. JO! 
and was thereupon put into elleel as ot duly 1. 1 i• 1 4. 

It is of importance that the Court be aware ot the 
fact that the experimental rest rneturinir of the Express 
Division is subject to approx al by tlie next regular Quadren¬ 
nial Convention of RE AC to be held in May llbo, in accord¬ 
ance with Resolution No. ‘J01. 

I’uder the new and presently operating structure of 
the Express Division, the funds of prior individual loeal 
lodges have been combined for the operation of the Express 
Division and are separated t nun other lands ot the Inter¬ 
national l nion. It’ the new structure tor some reason is 
denied approval by the UR AC Conv ention in I'dTb, the old 
structure of local lodires can once attain be put into opera 
tion and the individual lodires would share in the then exist 
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ing funds of the Kxpress Division in proportion to the 
initial contribution to the consolidated fund. 

'Pile arrangements made for the supervision and care- 
taking of all funds of the local lodges which were con¬ 
solidated umler the adopted restructuring plan are fully 
explained in an affidavit of <!. K. Stephenson. Secretary- 
Treasnrer of the Kxpress Division of BRAC, executed 
and sworn to >n duly !•. 1 i>74. This affidavit was submitted 
to the Court below in support of the motion to dismiss. 
(See pages R ?!* through R SI of Appellees” AppemitX.) 

POINT I 

The District Court properly granted appellees’ mo¬ 
tion to dismiss the complaint. 

The I'nited States Court of Appeals for tin' Secoml Cir- 
cuit !ia> adopted a “restrictive view" of 29 C.S.C. Section 
altl, as stall'd by Judge John T. Curtin in the Order dated 
July 2a, 1074 which is being appealed. 

An examination of the restructuring plan (pages R-11 
through IMIS of Appellees” Appi'inlix) which has been in 
operation since July 1, 1074, will result in one understand¬ 
ing the very real problems of the Kxpress Division of 
BRAC caused by the drastic drop in membership and the 
need for restructure to enable the Kxpress Division of 
BRAC to render appropriate services to its members, 
which is the obligation of the I nion. 

The restructuring the the Kxpress Division was done 
in careful and full compliance with the mandate and author- 
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ity 1o rostructuro sections or units of BRAC as set forth 
in Resolution \o. 201 of the 1071 BRAC Convention. The 
Resolution No. 201 had as one of its aims that duly ap¬ 
proved plans he allowed to he put into operation so that 
the 1975 BRAC Convention would have the benefit of the 
experience of the operation of a plan before being asked 
to approve or disapprove such plan. This desire was ex¬ 
pressed in the words, 

“Whereas, in order for the Committee on Structure to 
effectively carry out its duties, it is imperative that 
experimentation be allowed to test the desirability of 
proposed improvements in the Brotherhood structure.” 
(See page R-77 of Appellees’ Appendix.) 

There is no allegation in tin complaint of any action 
which would have given the District Court jurisdiction 
under 29 U.S.C. Section 501. The appellant apparently con¬ 
sidered his personal suspicions of possible future wrong¬ 
doing by others as being sufficient to grant the Court below 
a basis to engage BRAC and the other appellees in litiga¬ 
tion. 

Fortunately, the District Court, relying on the inter¬ 
pretation of what is a legal cognizable claim under 29 
U.S.C. Section 501 in the Second Circuit, found little diffi¬ 
culty in dismissing the complaint of appellant. 

This Court has said in flurhni v. Arons, 339 F.2d 371 
(2d Cir. 1964), referring to 29 U.S.C. Section 501: 

“It is equally clear that Section 501 of the L.M.R. 
D.A. has no application to the present controversy. 
A simple reading of that section shows that it applies 
to fiduciary responsibility with respect to the money 
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iiml property of the union and that it is not a catch-all 
provision under which union officials can be sued 
on any ground of misconduct with which the plaintiffs 
choose to charge them. If lurther corroboration lor 
tins position be needed it will be tonnd in the legis¬ 
lative history and in the law review articles cited by 
.Fudge Tenney in his opinion in the district court. 2.14 
F.Supp. at 442-44.‘t. 

“The provisions of the L.M.R.D.A. were not in¬ 
tended by Congress to constitute an invitation to the 
courts to intervene at will in the internal affairs of 
unions. Courts have no special expertise in the opera¬ 
tion of unions which would .justify a broad power to 
interfere. The internal operations of unions are to 
be left to the officials chosen by the members to manage 
those operations except in the very limited instances 
expresslv provided by tin* Act. The conviction ot some 
judges that they are better able to administer a union s 
affairs than the elected officials is wholly without toun- 
dation. Most unions are honestly and efficiently ad¬ 
ministered and are much more likely to continue to be 
so if they are free from officious intermeddling by the 
courts. (tenoral supervision of unions by the courts 
would not contribute to the betterment of the unions or 
their members or to tin* cause ot labor-management 
relations.” 

In Cot cm on v. Ilrolherhood of Itaihniif and Steamship 
Clerks, et at., 340 F.2d 206 (2d Cir. 1965), at page 209, this 
Court said, 

“In the very recent case of Carton v. Arons, 339 
F.2d 371 (2d Cir. 1964), we said: 

“ ‘A simple reading of Section 301 shows that it 
applies to fiduciary responsibility with respect to the 
money and property of the union and that it is not a 
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catch-all provision under which union officials can be 
sued on any ground of misconduct with which the 
plaintiffs choose to charge them.’ ” 

Appellant in his brief relies heavily on the case of 
Johnson v. Xclson, .‘1*2."> F.*2d (i4(i (Sth Cir. 11)02). In that 
case the Court had before it a matter involving intra-union 
wrongdoing involving an illegal local union trial of certain 
members who did not agree with pension plans supported 
by the local union officials and a refusal of the union officials 
to pay tli«‘ attorneys’ fees for the wronged members, even 
though such payment was approved by a majority of the 
local union. That case is as different from this case as 
day is from night here HR AC is attempting to provide a 
more workable union structure for a drastically reduced 
number of members and all the actions of the union or its 
officers or agents to that end have been specifically author¬ 
ized bv Resolution \'o. 1*01 of the 1!>71 BRAC Convention. 

The appellant also places great reliance on the case of 
Snholsl;// v. Huthonoshi, 4u7 F.2d 124a (2rd Cir. 11172). In 
that case over 100 members were plaintiffs complaining 
that the International and District a of the union were* 
keeping some 27 local unions on the books and maintaining 
such 27 locals even though these locals had less than 10 
members and under the union’s constitution should have 
been disbanded. In that case the Court found a union 
maintaining illegal locals for purposes of retaining political 
strength, whereas in the BRAC case before the Court we 
find a positive plan for the benefit of the members of the 
Express Division. There is no point on which these cases 
meet, and therefore it is submitted that the Snholsl\y case 
has no relevance to the issue before the Court in this matter. 
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POINT II 

29 U.S.C. Section 501(a) supports BRAC's restruc¬ 
turing of the Express Division. 

Appellant complained of some imagined dark and tricky 
operations within the union and sought to have the District 
Court enjoin the restructure of the Express Division urging 
the District Court to take jurisdiction under Section 501 
of the L.M.R.D.A. The record of this case shows that 
BRAC and all of its officials and committees involved in 
the preparation of the restructuring plan and its adoption 
acted in conformance with Section 501. Section 501(a) 
provides: 

“The officers, agents, shop stewards and other repre¬ 
sentatives of a labor organization occupy positions of 
trust in relation to such organization and its members 
as a group. It is, therefore, the duty of each such 
person, taking into account the special problems and 
functions of a labor organization, to hold its money 
and property solely for the benefit of the organization 
and its members and to manage, invest and expend 
the same in accordance* with its constitution and by¬ 
laws and mifi resolution of the floverninrf bodies 
adopted thereunder * * (Emphasis added.) 

The record shows that all of the actions taken by BRAC 
and its concerned officers or agents in connection with the 
restructuring of the Express Division were done in accord¬ 
ance with and as directed by Resolution Xo. 201 of the 
BRAC Quadrennial Convention of 1071 and therefore the 
intention of the Legislature enacting Section 501 was com¬ 
plied with by the appellees. 
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Conclusion 

The plan of restructure for the Express Division of 
BRAT was proposed by a subordinate unit, to wit, the Na¬ 
tional Association of Express General Chairnuni, approved 
by the Committee on Structure and then hv the Executive 
Council, tin 1 supreme council of BRAO, and then put into 
effect on duly 1, 1!>7-4- by order of the International Pres¬ 
ident. All of this was done pursuant to Resolution No. 201 
(O' the 1071 BRAC Convention. 

The old structure of Ihe Express Division was estab¬ 
lished many years ago to represent a labor force of some 
40,000 to 7)0,000 persons when the Railway Express Agency 
was in active operation in all parts of the United States. 
By 1071 the members had dropped in number to .‘10,000 and 
at the time the plan was presented to the Committee on 
Structure the members numbered some 271,000, and of that 
number only about 171,000 were full dues-paying members. 

To have continued the old system of 120 local lodges 
would have resulted in less and less service being given to 
the individual active members because many of the local 
lodges were having financial and personnel problems w hich 
hindered their operation in a manner which would not give 
maximum service and representation to the members across 
the country. 

The need existed for a more simplified structure for 
the Express Division and the appropriate action to estab¬ 
lish the new’ structure on an experimental basis was taken 
by BRAG so that the BRAC Convention in May 1973 will 
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have tile proposed new structure to either approve or dis¬ 
approve. Certainly a year’s experience with the new struc¬ 
ture will permit the delegates at the 1!)75 convention to 
make an informed judgment on the question of ratification 
of this plan. 

The appellant has in his brief referred to a “Machiavel¬ 
lian eye” and “the recent United Mine Workers’ and 
Watergate scandals.” Such references are, of course, un¬ 
fair and resented by the appellees; however, they accept 
them for what they are, attempts to cloud the issue before 
this Court. 

The appellees have confined their brief to the facts and 
the law so as not to confuse the real issue. 

It is respectfully submitted that in view of the facts 
of the case and the law as pronounced in thi> Second Cir¬ 
cuit relative to 2!> l .S.C. Section .101 the decision of the 
District Court be affirmed. 

Respectfully submitted, 

Dkili.y, Fleming & Reilly 
Attorneys for Appellees 

William J. Donlon 
General Counsel 

Brotherhood of Railway, Airline 
and Steamship Clerks 

Of Counsel: 

David J. Fleming 
Paul G. Reilly, Jr. 
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Affidavit of Service by Mail 

\ 

In re: 

H ead v. Brotherhood of Railway. Airline, and Steam ship Clerks, etc 

State of New York 
County of New York, ss.: 

Harry Minott., 

being duly sworn, deposes and says, that he is over 18 years of age. 

That on 19 1974 , 197 , he served 3 copies of the 

within Brief in the above named matter 

on the following counsel by enclosing said three copies in a securely 
sealed postpaid wrapper addressed as follows: 

_ Collins, Co llins Dinardo, Esqs. _ 

Attorney fo r Appellant _ 

Suite 464 

Statler Hilton 

Buffalo, New York 14202 


and depositing saiyc-hi the official <le- 
1>( isitoryAmdeptfie exclusive care and 
custody uC the United Stapes Post 
> rfhee^-HeparUueht withiip-tfie City of 
N’ewYork. ' 


and depositing same at the Post Office 
located at Howard and Lafayette 
Streets, New York, N. Y. 10013. 



Sworn to before me this 
day of ■&- 


197 



--- 

Jack A. Messina 
Notary Public, State of New York 
No. 30-2673500 
Qualified in Nassau County 
Cert. Filed in New York County 
Commission Expires March 30, 1975 













